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   PHASE I DRAFT RECORD OF DECISION

PROJECT NAME


: Comprehensive Wastewater Management      Plan

PROJECT MUNICIPALITY
: Tyngsborough

PROJECT WATERSHED        : Merrimack River

EOEA NUMBER


: 11788

PROJECT PROPONENT

: Tyngsborough Sewer Commission/Maple      Ridge Real Estate Development

DATE NOTICED IN MONITOR
: January 8, 2005


Pursuant to the Massachusetts Environmental Policy Act (MEPA) (G.L.c.30, ss. 61-62H) and Section 11.10 of the MEPA regulations (301 CMR 11.00), I have reviewed the Notice of Project Change (NPC) and request for a Phase I waiver submitted on this project. I propose to grant a Phase I Waiver (as defined below), allowing this phase of the project to proceed to the state permitting agencies prior to completion of the Final Environmental Impact Report (FEIR) for the entire project.

Project Description

The project involved the development of a town-wide wastewater management plan. The Tyngsborough Sewer Commission established a Special Procedure for MEPA review. It identified four phases. The proponent has completed Phase I - Needs and Growth Management. Phase II - Screening of Alternatives, Phase III - DEIR, and Phase IV – FEIR remain to be completed by the Tyngsborough Sewer Commission. 


As described in the NPC, the project change consists of a substitution for the approved Phase I Waiver sewer extension of approximately 10,650 linear feet within Middlesex and Westford Roads to collect approximately 178,500 gallons per day (gpd) of sewage from the Sycamore Networks project and properties abutting the sewer extension. The current proposal is to install 6,031 linear feet of sewer within Middlesex and Old Tyng Roads to collect approximately 152,783 gpd of sewage from the approved Maple Ridge and Merrimack Landing developments as well as properties abutting the sewer extension. 


On April 6, 2001, the proponent’s request for an NPC/Phase I waiver to accommodate the Sycamore Network project was approved by the MEPA Office. The wastewater flow that was proposed was well within the permitted capacity allocation of an Intermunicipal Agreement between Tyngsborough and Chelmsford. Additionally, the City of Lowell confirmed that sufficient capacity exists within the treatment works to accommodate the flows from Tyngsborough. However, the Sycamore Networks campus project never moved forward and the sewer extension was not constructed. 


Recently, a separate Single EIR was completed for the Maple Ridge Development (EOEA #12919), a proposed project adjacent to the Sycamore Network project. The EIR was determined to be adequate by the MEPA Office on July 30, 2004. It identified environmental impacts and proposed a mitigation package that included the construction of 8-inch diameter sewer mains within Middlesex and Old Tyng Roads and a 0.72 million gpd wastewater pump station at Bridgeview Circle.


On January 27, 2005, in a letter to DEP, the Tyngsborough Sewer Commission indicated that it would reallocate sewer flows from the Sycamore Network project to the Maple Ridge development to accommodate this NPC/Phase I waiver request. 


This portion of the overall project would proceed prior to the submission of the FEIR on the CWMP, and the proponent has the funding for it in place. Delaying the project until the FEIR has been completed may cause hardship to the Town of Tyngsborough in the loss of a significant economic development opportunity. In addition, sewer service would become available to abutters along the sewer extension route when septic systems fail. 

Jurisdiction

The project will require a Sewer Extension Permit from DEP. The proponent may seek Commonwealth financial assistance from DEP. It may have to comply with the U.S. Environmental Protection Agency’s National Pollutant Discharge Elimination System (NPDES) General Permit for stormwater discharges. Orders of Conditions will be required from the Tyngsborough Conservation Commission (TCC) for work within resource areas and buffer zones. The proponent may seek project approval from the TCC as a limited project. Because the proponent, the Tyngsborough Sewer Commission, may be seeking funding from the Commonwealth, MEPA jurisdiction extends to all aspects of the project that may have significant environmental impacts.

Waiver Request

On December 29, 2004, the proponent requested that I grant a waiver to allow this Phase I portion of the project to proceed in advance of completion of the FEIR. The waiver request was submitted with the NPC. As proposed, the project would include the design and construction of sewers within Middlesex and Old Tyng Roads that will collect 152,783 gpd of Sewerage from the Maple Ridge and Merrimack Landing developments as well as properties that abut the sewer extension.    
Criteria for a Phase I Waiver

Section 11.11 of the MEPA Regulations provides that the Secretary may waive any provision or requirement of 301 CMR 11.00 not specifically required by MEPA, and may impose appropriate and relevant conditions or restrictions, provided that the Secretary finds that strict compliance with the provision or requirement would: a) result in undue hardship to the proponent, unless based on delay in compliance by the proponent; and b) not serve to avoid or minimize damage to the environment. 


In the case of a partial waiver of a mandatory EIR review threshold that would allow the proponent to proceed to Phase I of the project prior to preparing an EIR, this finding shall be based on one or more of the following circumstances: 1) the potential environmental impacts of Phase I sewering are insignificant; 2) ample and unconstrained infrastructure and services exist to support Phase I; 3) the project is severable, such that Phase I does not require the implementation of any other future phases; and 4) the agency action on Phase I will contain conditions that ensure due compliance with MEPA.   

Findings

Based upon the information submitted by the proponent and after consultation with the relevant state agencies, I find that:

1. Short-term construction noise and dust are expected in the areas where the project is proposed. Traffic disruptions are anticipated during construction, primarily for the construction of sewer lines within streets. These impacts will be adequately mitigated and thus can be deemed insignificant. 

2. Ample and unconstrained infrastructure exists. The proponent proposes to locate the sewer mains within existing and proposed streets and can obtain easements or purchase any private property needed for the construction. There is sufficient available flow within its Intermunicipal Memorandum of Agreement with Chelmsford to accommodate these other projects. The Sycamore Network allocation is transferred to Maple Ridge and Tyngsborough landing projects.

3. The project is severable. Once Phase I is complete, none of the Phase I project would rely on the construction of future phases.  

4. DEP will condition its approvals to compliance with the MEPA Certificate. The proponent will comply with the above findings. 


Based on these findings, it is my judgment that the waiver request has merit and meets the tests established in Section 11.11. Therefore, I propose to grant the Phase I waiver requested for this sewer extension, subject to the above findings. This Draft Record of Decision shall be published in the next issue of the Environmental Monitor for a fourteen-day comment period, after which I shall reconsider, modify, or confirm the waiver.

_______________                        ______________________

     Date                               Ellen Roy Herzfelder     

cc:  Paul Anderson, DEP/CERO


Nancy Baker, DEP/NERO   


Representative Colleen M. Garry

Comments received:

Representative Colleen M. Garry, 1/5/05

Tyngsborough Board of Selectmen, 1/5/05

NMCOG, 1/28/05

Maple Ridge Real Estate, 1/28/05

Maple Ridge Real Estate, 2/1/05

DEP/CERO, 2/1/05

DEP/CERO, 2/2/05
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