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PROJECT NAME


: Pond View Estates

PROJECT MUNICIPALITY

: Ayer

PROJECT WATERSHED        
: Nashua 

EOEA NUMBER


: 12214

PROJECT PROPONENT

: Robert M. Hicks

DATE NOTICED IN MONITOR
: December 9, 2003


Pursuant to the Massachusetts Environmental Policy Act (MEPA) (G.L.c.30, ss. 61-62H) and Section 11.11 of the MEPA regulations (301 CMR 11.00), I have reviewed this project and propose to grant a Phase I Waiver (as defined below), allowing the commencement of the first phase of the project prior to completion of the Environmental Impact Report (EIR) for the entire project.  A Certificate with the Scope for the EIR has been issued separately.

Project Description

The project previously reviewed by the MEPA Office involved construction of 39 

single-family house lots, in a conventional subdivision layout, on an 82-acre parcel in Ayer.   According to the Environmental Notification Form (ENF), the project would have involved 22 acres of land alteration, and the creation of over 7.3 acres of new impervious surface area.  In addition, the project would have resulted in alteration of approximately 3500 square feet (sf) of bordering vegetated wetlands.  The project also involved construction of a 5,197 linear foot (lf) subdivision roadway.  By a Certificate dated June 9, 2000, I determined that the ENF adequately addressed the potential impacts of the project, and no further MEPA review was required. Subsequent to the ENF review, the Department of Conservation and Recreation (DCR) ACEC Program designated the Petapawag Area of Critical Environmental Concern (ACEC).  The site is located within the ACEC and recent survey identified several state-protected rare species and wildlife habitat within Long Pond, which is located along the northeastern edge of the site.

 The project has been modified since the ENF review and now involves construction of a 59-unit clustered residential development, consisting of 21 single-family house lots and 38 

multi-family units.  The subdivision roadway has been reduced to 5,054 lf.  By Impacts to bordering vegetated wetlands have been reduced to 2,987 sf.  In addition, approximately 37.6 acres will be preserved as open space for passive recreational use through a conservation restriction.  

This project will be divided into two phases. 

· Phase 1 involves construction of 21 single-family lots and cul de sacs within the southeast portion of the site, construction of Loon Hill Road to the Rose Lane intersection, and installation of utilities that will connect to existing infrastructure at Westford Road and Hibiscus Lane

· Phase 2 involves construction of 38 multi-family homes along Loon Hill Road and Orchid Lane in the northwest portion of the site, adjacent to Long Pond  

 Jurisdiction

The project is subject to review pursuant to Section 11.03 (1)(b)(2) of the MEPA regulations because it will result in the creation of the more than five acres of new impervious area; 11.03 (5)(b)(3)(c) since it involves construction of a new sewer main more than ½ mile in length; and 11.03 (11)(b) because the project site lies within a designated ACEC.  The project requires a Sewer Extension/Connection Permit from the Department of Environmental Protection (DEP).  The project also requires a Conservation and Management Permit from the Natural Heritage and Endangered Species Program (NHESP).  The proponent has received Orders of Conditions from the Ayer Conservation Commission for the conventional and clustered layout, issued February 1, 2001 and May 21, 2003.  MEPA jurisdiction extends over impacts to land, wetlands, rare species, stormwater and wastewater.   

Waiver Request


On February 10, 2004, the proponent requested that I grant a waiver to allow Phase I of the project to proceed prior to completion of the EIR. The waiver request was submitted with the ENF, and it was discussed at the consultation/scoping meeting.    
Criteria for a Phase I Waiver


Section 11.11 of the MEPA Regulations provides that the Secretary may waive any provision or requirement of 301 CMR 11.00 not specifically required by MEPA, and may impose appropriate and relevant conditions or restrictions, provided that the Secretary finds that strict compliance with the provision or requirement would: a) result in undue hardship to the proponent, unless based on delay in compliance by the proponent; and b) not serve to minimize or avoid damage to the environment. 


In the case of a partial waiver of a mandatory EIR review threshold that would allow the proponent to proceed to Phase I of the project prior to preparing an EIR, this finding shall be based on one or more of the following circumstances: 1) the potential environmental impacts of Phase I are insignificant; 2) ample and unconstrained infrastructure and services exist to support Phase I; 3) the project is severable, such that Phase I does not require the implementation of any other future phases; and 4) the agency action on Phase I will contain conditions that ensure due compliance with MEPA.   

Findings:


Based upon the information submitted by the proponent and after consultation with the relevant state agencies, I find that:

1. The potential impacts of the project (land, wetlands, and stormwater) for Phase I are insignificant.
2. The proponent has committed to undertaking a survey of the site to ascertain the presence of the Blanding’s Turtle, a threatened species, and rare species habitat, both of which have been identified in the vicinity of the site.  According to the NPC, no work will occur in upland areas adjacent to Long Pond or the wetlands that drain to the pond.  The proponent will install box culverts to facilitate rare species migratory activities along the powerline right-of-way.  The proponent has also committed to ongoing consultation with the Natural Heritage and Endangered Species Program (NHESP), to minimize impacts the impacts of Phase 1 and Phase 2.

3. Stormwater runoff will be controlled through catch basins connected to detention/infiltration and sediment forebays.  The proponent is responsible for the operation and maintenance of these facilities.  The proponent must ensure that the proposed system is consistent with the best management practices of DEP’s Stormwater Management Policy to minimize direct and indirect impacts during and after construction. 
4.
Ample and unconstrained infrastructure currently exist to support Phase 1.

5.
The project is severable.  Construction of Phase 1 does not require completion of Phase 2.

6.
The proponent must submit an EIR addressing the wetlands, rare species, stormwater and wastewater impacts of the entire project and propose appropriate mitigation.  


Based on these findings, it is my judgment that the waiver request has merit and meets the tests established in Section 11.11. Therefore, I propose to grant the waiver for Phase 1 of this airport improvement project, subject to the above findings. This Draft Record of Decision shall be published in the next issue of the Environmental Monitor for a fourteen-day comment 

period, after which I shall reconsider, modify, or confirm the waiver.

     March 1, 2004     


                                                                                               
          DATE
                                                                        Ellen Roy Herzfelder, Secretary 

Comments Received:

1/2/04

Montachusett Regional Planning Commission

1/7/04

Nashua River Watershed Association

1/9/04

Patricia A. Walsh

1/9/04

Patrick Hughes; Glenn Garber

1/9/04

Natural Heritage and Endangered Species Program

1/12/04
Department of Conservation and Recreation

1/12/04
Department of Environmental Protection – Central Region

1/28/04
Thomas and Heidi Cowley

2/12/04
Patrick Hughes; Glenn Garber

2/24/04
Nashua River Watershed Association

2/27/04
ACEC Program
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