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PROJECT NAME


:New Bedford Regional Airport            Improvements Project

PROJECT MUNICIPALITY
:New Bedford

PROJECT WATERSHED

:Buzzards Bay

EOEA NUMBER


:10316

PROJECT PROPONENT

:City of New Bedford 

DATE NOTICED IN MONITOR
:February 26, 2003

As Secretary of Environmental Affairs, I have reviewed this project pursuant to the Massachusetts Environmental Policy Act (M.G.L. c.30, ss. 61-62H) and Section 11.11 of the MEPA regulations (301 CMR 11.00), and hereby propose to grant a Phase One Waiver, allowing the Taxiway B relocation and reconstruction to proceed to final design and permitting pending completion of the Draft Environmental Impact Report (DEIR) for the entire project.    

Project Description


The project involves a series of upgrades to airport infrastructure, including the extension of Runway 5/23 and improvements to taxiways, including Taxiway B.  The project began MEPA review in 1995, and the Secretary issued a scope on May 10, 1995 to guide preparation of an EIR for the project.  Earlier this year, the proponent filed a separate Environmental Notification Form (ENF) proposing taxiway improvements and other airfield alterations (EOEA #12954).  I did not require further MEPA review of this project. 

Phase One Waiver Request
The proponent has filed a Notice of Project Change (NPC) requesting permission to proceed with improvements to Taxiway B prior to completing the EIR for the project as a whole.  The NPC contains the Phase One Waiver request and environmental analysis of the impacts of the currently proposed taxiway project.  

Section 11.11 of the MEPA regulations provides that the Secretary may waive any provision or requirement of the Regulations not specifically required by MEPA, and may impose appropriate and relevant conditions or restrictions, provided that the Secretary finds that strict compliance with the provision or requirement would: (a) result in undue hardship for the proponent, unless based on delay in compliance by the proponent; and (b) not serve to avoid or minimize damage to the environment. 

In the case of a partial waiver of a mandatory EIR review threshold that will allow the proponent to proceed with phase one of the project prior to preparing an EIR, the Secretary, at a minimum, must base this finding on a determination that: 

a) the potential impacts of phase one, taken alone, are insignificant;

b) ample and unconstrained infrastructure facilities and services exist to support phase one;

c) the project is severable, such that phase one does not require the implementation of any other future phase of the project or restrict the means by which potential environmental impacts from any other phase of the project may be avoided, minimized or mitigated; and

d) the agency action on phase one will contain terms such as a condition or restriction in a permit, contract or other relevant document approving or allowing the agency action, or other evidence satisfactory to the Secretary, so as to ensure due compliance with MEPA and 301 CMR 11.00 prior to commencement of any other phase of the project.  In this context, I particularly note Section 11.01(2)(d) of the MEPA Regulations, which provides that a project shall not be phased or segmented to evade, defer, or curtail MEPA review.   

Discussion

 Prior to this NPC, the proponent had not filed any additional documents for formal MEPA review since the 1995 ENF.  Normally, such a lapse of time would require the proponent to file a new ENF and begin the scoping process anew.  However, in this case, the proponent has been working with the Federal Aviation Administration (FAA) in resolving several issues related to the wider airport project.  The proponent (and FAA) has been using the 1995 MEPA scope to guide the ongoing discussions, although the filing of the DEIR is not anticipated in the near future.  Under these circumstances, it makes sense to continue working with the existing scope, which is generally still applicable (although the proponent will need to update the stormwater analysis to incorporate the stormwater management guidelines which have been developed since the scope was originally issued). 

 I have therefore proposed to exercise my discretion in waiving the time limits on the validity of the scope contained in Section 11.10 (3) of the MEPA regulations.  The findings below relate specifically to the merits of the proponent’s request for the Phase 1 Waiver in accordance with Sections 11.11 (1) and (4) of the MEPA regulations, although I will also accept public comment on the decision to waive the time limits contained in Section 11.10 (3) as well.  

Findings
I have carefully reviewed the NPC/waiver request and supporting documentation and written comments received, and I make the following findings:

1.
The potential environmental impacts of Phase I, taken alone, are insignificant, and ample infrastructure exists to support the project. The impacts of the project, viewed in isolation, would not trigger any MEPA review thresholds.  The project results in creation of minimal new impervious surfaces, and the NPC contains appropriate environmental analysis of the impacts.  I note the concern of MACC concerning treatment of stormwater from the newly paved areas associated with the Taxiway B project.  The proponent can resolve this issue during the final design and permitting process.

2.   Pursuant to the anti-segmentation provisions of the MEPA regulations (Section 11.01 (2)(c)), I have considered the cumulative impacts of the Taxiway B project and the project proposed in EOEA #12954 when rendering this decision.  I find that the impacts of both projects together are insignificant.

3.
The impacts of the runway expansion are significant and will require a variance from the regulations implementing the Wetlands Protection Act.  Nothing in this Draft Record of Decision shall be taken to imply any decision on the merits or impact analysis of the wider airport project, including the runway expansion.

4.
Phase I does not require implementation of future phases of the project. The taxiway improvements proposed have independent utility and do not require or presuppose additional work on the airfield.

5.   The implementation of the Taxiway B project will not compromise the ability of the proponent to fully comply with MEPA for the wider project prior to implementation of the wider project.  This Draft Record of Decision proposes to allow only work associated with the taxiway B project (as described in the NPC) to proceed at this time.   

6.
Given the minimal impacts of the Taxiway B project, delaying the project until after the completion of the EIR would not serve to avoid or minimize Damage to the Environment, and would jeopardize the proponent’s funding for the Taxiway B project.  Under these circumstances, delay of the Taxiway B project would constitute an undue hardship to the proponent.  

7.
The review of the NPC/waiver request generated three written comments, none of which opposed the phase one waiver or waiver for lapse of time requirements.

Conclusion

Based on the above findings, it is my judgment that the waiver request has merit, meets the tests established in 301 CMR 11.11, and will serve to advance the interests of the Massachusetts Environmental Policy Act.  Therefore, I propose to grant the Phase I waiver for the Taxiway B work and to reaffirm the applicability of the 1995 scope to the project as a whole.  This Draft Record of Decision (DROD) shall be published in the next issue of the Environmental Monitor for a fourteen-day public review and comment period. At the close of that comment period, I will modify, confirm, or deny the proposed waiver.
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